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» ITRC’s Long-term Contaminant Management Using
Institutional Controls (IC-1, 2016) at
http://institutionalcontrols.itrcweb.org/

» Download PowerPoint file

* Clu-in training page https://clu-in.org/conf/itrc/lcmuic/
Under “Download Training Materials”

» Using Adobe Connect
* Related Links (on right) » Follow ITRC

= Select name of link nu m

= Click “Browse To”
* Full Screen button near top of page

No associated notes.
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Long-term Contaminant Management
Using Institutional Controls

Long-term Contaminant Management
Using Institutional Controls (IC-1, 2016) at
http://institutionalcontrols.itrcweb.org/

Sponsored by: Interstate Technology and Regulatory Council (www.itrcweb.org)
Hosted by: US EPA Clean Up Information Network (www.cluin.org)

Institutional controls (ICs) are administrative or legal restrictions that provide protection from exposure to contaminants
on a site. When ICs are jeopardized or fail, direct exposure to human health and the environment can occur. While a
variety of guidance and research to date has focused on the implementation of ICs, ITRCs Long-term Contaminant
Management Using Institutional Controls (IC-1, 2016) guidance and this associated training class focuses on post-
implementation IC management, including monitoring, evaluation, stakeholder communications, enforcement, and
termination. The ITRC guidance and training will assist those who are responsible for the management and
stewardship of ICs. ITRC has developed a downloadable tool that steps users through the process of planning and
designing IC management needs. This tool can help to create a long lasting record of the site that includes the
regulatory authority, details of the IC, the responsibilities of all parties, a schedule for monitoring the performance of the
IC, and more. The tool generates an editable Long Term Stewardship (LTS) plan in Microsoft Word.
After attending the training, participants will be able to:
-- Describe best practices and evolving trends for IC management at individual sites and across state agency programs
-- Use this guidance to

Improve IC reliability and prevent IC failures

Improve existing, or develop new, IC Management programs

Identify the pros and cons about differing IC management approaches
-- Use the tools to establish an LTS plan for specific sites
-- Use the elements in the tools to understand the information that should populate an IC registry or data management
system.
The target audience for this guidance includes environmental regulators at all levels of government, private and public
responsible or obligated parties (Ops), current site owners and operators, environmental consultants, and prospective
purchasers of property and their agents. Other stakeholders who have an interest in a property can also use this
guidance to help understand how to manage Ics.

ITRC (Interstate Technology and Regulatory Council) www.itrcweb.org
Training Co-Sponsored by: US EPA Technology Innovation and Field Services Division (TIFSD) (www.clu-in.org)
ITRC Training Program: training@itrcweb.org; Phone: 402-201-2419
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» Course time is 2V
hours

» This event is being
recorded

» Trainers control slides

* Want to control your
own slides? You can
download presentation
file on Clu-in training

page

» Questions and feedback

* Throughout training:
type in the “Q & A" box

* At Q&A breaks: unmute your
phone with #6 to ask out loud

* At end of class: Feedback
form available from last slide

* Need confirmation of your
participation today? Fill out
the feedback form and check
box for confirmation email and
certificate

Copyright 2019 Interstate Technology & Regulatory Council,
50 F Street, NW, Suite 350, Washington, DC 20001

Although I'm sure that some of you are familiar with these rules from previous CLU-IN events, let's

run through them quickly for our new participants.

We have started the seminar with all phone lines muted to prevent background noise. Please keep
your phone lines muted during the seminar to minimize disruption and background noise. During the
guestion and answer break, press #6 to unmute your lines to ask a question (note: *6 to mute again).
Also, please do NOT put this call on hold as this may bring unwanted background music over the

lines and interrupt the seminar.

Use the “Q&A" box to ask questions, make comments, or report technical problems any time. For

guestions and comments provided out loud, please hold until the designated Q&A breaks.

Everyone — please complete the feedback form before you leave the training website. Link to

feedback form is available on last slide.
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The Interstate Technology and Regulatory Council (ITRC) is a state-led coalition of regulators, industry experts, citizen stakeholders, academia and
federal partners that work to achieve regulatory acceptance of environmental technologies and innovative approaches. ITRC consists of all 50 states
(and Puerto Rico and the District of Columbia) that work to break down barriers and reduce compliance costs, making it easier to use new technologies
and helping states maximize resources. ITRC brings together a diverse mix of environmental experts and stakeholders from both the public and private
sectors to broaden and deepen technical knowledge and advance the regulatory acceptance of environmental technologies. Together, we’ re building
the environmental community’ s ability to expedite quality decision making while protecting human health and the environment. With our network of
organizations and individuals throughout the environmental community, ITRC is a unique catalyst for dialogue between regulators and the regulated
community.

For a state to be a member of ITRC their environmental agency must designate a State Point of Contact. To find out who your State POC is check out
the “contacts” section at www.itrcweb.org. Also, click on “membership” to learn how you can become a member of an ITRC Technical Team.

Disclaimer: This material was prepared as an account of work sponsored by an agency of the United States Government. Neither the United States
Government nor any agency thereof, nor any of their employees, makes any warranty, express or implied, or assumes any legal liability or responsibility
for the accuracy, completeness, or usefulness of any information, apparatus, product, or process disclosed, or represents that its use would not infringe
privately owned rights. Reference herein to any specific commercial product, process, or service by trade name, trademark, manufacturer, or otherwise
does not necessarily constitute or imply its endorsement, recommendation, or favoring by the United States Government or any agency thereof. The
views and opinions of authors expressed herein do not necessarily state or reflect those of the United States Government or any agency thereof and no
official endorsement should be inferred.

The information provided in documents, training curricula, and other print or electronic materials created by the Interstate Technology and Regulatory
Council (“ITRC” and such materials are referred to as “ITRC Materials”) is intended as a general reference to help regulators and others develop a
consistent approach to their evaluation, regulatory approval, and deployment of environmental technologies. The information in ITRC Materials was
formulated to be reliable and accurate. However, the information is provided "as is" and use of this information is at the users’ own risk.

ITRC Materials do not necessarily address all applicable health and safety risks and precautions with respect to particular materials, conditions, or
procedures in specific applications of any technology. Consequently, ITRC recommends consulting applicable standards, laws, regulations, suppliers of
materials, and material safety data sheets for information concerning safety and health risks and precautions and compliance with then-applicable laws
and regulations. ITRC, ERIS and ECOS shall not be liable in the event of any conflict between information in ITRC Materials and such laws,
regulations, and/or other ordinances. The content in ITRC Materials may be revised or withdrawn at any time without prior notice.

ITRC, ERIS, and ECOS make no representations or warranties, express or implied, with respect to information in ITRC Materials and specifically
disclaim all warranties to the fullest extent permitted by law (including, but not limited to, merchantability or fithess for a particular purpose). ITRC, ERIS,
and ECOS will not accept liability for damages of any kind that result from acting upon or using this information.

ITRC, ERIS, and ECOS do not endorse or recommend the use of specific technology or technology provider through ITRC Materials. Reference to
technologies, products, or services offered by other parties does not constitute a guarantee by ITRC, ERIS, and ECOS of the quality or value of those
technologies, products, or services. Information in ITRC Materials is for general reference only; it should not be construed as definitive guidance for any
specific site and is not a substitute for consultation with qualified professional advisors.
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Kevin Schrems
Michigan DEQ

Lansing, MI
517-284-5149
schremsk@michigan.gov

Doug Burge, PG

dburge@ramboll.com

Michael Sowinski
Terradex

Carlsbad, CA
760-978-6120
mike@terradex.com

Ramboll Lynn Bailey
St. Louis, MO Hawaii DOH
314-590-2963 Honolulu, HI

808-586-4249

lynn.bailey@doh.hawaii.gov

Doug Soutter

GHD .
Rosemont, IL R.ead trainer
773-380-9933 bios at

https://clu-

in.org/confli
trc/lcmuic/

douglas.soutter@ghd.com

Kevin Schrems is a compliance and enforcement case coordinator with the Michigan Department of Environmental Quality's Remediation and Redevelopment Division (RRD), in Lansing, MI. He has worked for
the Michigan Department of Environmental Quality since 2012. His expertise is in land or resource use restrictions under the Environmental Remediation (Part 201) and Leaking Underground Storage Tank (Part
213) programs, including restrictive covenants, notices, and road right-of-way instruments. Kevin also is responsible for reviewing post closure agreements as part of No Further Action submittals under Part 201.
Kevin is a member of the RRD's Institutional Controls Technical and Program Support team, which develops guidance and model documents for land or resource use restrictions to assure consistent statewide
implementation. He is also a member of the Interstate Technical and Regulatory Council's Long Term Contaminant Management Using Institutional Controls team, which developed a guidance document that
describes the elements of an institutional control management program based on successes from established programs from states, federal agency programs, and other available innovative tools. Kevin earned
a Bachelor of Science degree, with honor, in Fisheries and Wildlife from Michigan State University in East Lansing, Ml in 2006, a Master of Environmental Law and Policy degree from Vermont Law School in
South Royalton, VT in 2008, and a Juris Doctor degree from Vermont Law School in South Royalton, VT in 2011.

Douglas Burge is a Senior Manager for Ramboll in St. Louis, Missouri. He has worked for Ramboll (formerly Environ) since 2000 and in the environmental field since 1986. Douglas conducts complex geologic,
sediment and vapor intrusion investigations throughout the U.S. and Canada with associated risk assessments and design and implementation of remedial efforts. He has experience with all aspects of health
and safety related to hazardous waste site investigations and serves as the health and safety coordinator for several Ramboll offices. He has also managed creek bank stabilization projects and was the project
lead for investigations of natural spring sites in the Midwest for the bottled water industry. Douglas earned a Bachelor of Science degree in Geology in 1985 from Western lllinois University and is currently a
registered geologist in Missouri; licensed professional geologist in lllinois, Indiana, Tennessee and Wisconsin; licensed professional geoscientist in Louisiana, licensed monitoring well driller in Missouri (non-
restricted), and a licensed monitoring well technician in Nebraska.

Douglas Soutter is a geologist with GHD, Inc. in Chicago, lllinois. Doug's environmental project experience includes geology, hydrogeology, industrial hygiene, site characterization, sampling and field methods,
source identification, evaluation of remedial natenatives, remediation, the application of environmental risk systems, and the development of site-specific remedial objectives. Since 1988, he has worked on many
projects which incorporated engineered barriers and institutional controls as part of remedial action. These projects have included CERCLA, RCRA, and state voluntary program sites. Doug is also proficient with
database and GIS system development for multi-state projects. Doug is also active in the ITRC Geostatistics for Remediation Optimization and LNAPL Update teams. Doug earned a bachelor's degree in
geology from Susquehanna University in Selinsgrove, Pennsylvania in 1986 and a Masters of Environmental Pollution Control from the Pennsylvania State University in Harrisburg, Pennsylvania in 1993. He is
an lllinois Licensed Professional Geologist (LPG).

Mike Sowinski is the Vice President of Terradex, a California company focusing on technology services for land activity monitoring of environmentally sensitive sites. He brings over 20 years of engineering and
legal experience on environmental cleanup, environmental compliance, property redevelopment, and pollution control (i.e., CWA, RCRA) and is an expert in the niche area of “institutional controls" and long term
stewardship. Prior to joining Terradex, Mike practiced environmental law where he advised and litigated on behalf of local governments and private clients on cleanup, institutional controls, brownfield, water
pollution, land use, and other environmental matters. His experience also includes a career in environmental consulting where he consulted to federal and state environmental agencies, as well as private clients,
on environmental cleanup and compliance matters, ranging from broad-scale program advising on cleanup program and long term stewardship issues, to site-specific brownfield redevelopment, cleanup, water
pollution, and environmental compliance matters. Further, Mike has been an expert witness on institutional control issues in a federal court matter. He speaks and writes regularly on environmental cleanup,
brownfield, and stewardship matters and, among other things, he recently co-authored a law review article on CERCLA liability defenses in the Virginia Environmental Law Journal. Additionally, Mike leads the
ASTM "Continuing Obligation" task group. Finally, he has participated as an Industry Affiliate on the ITRC Team for "Long Term Contaminant Management Using Institutional Controls" since 2013, and in 2014 he
received ITRC's Industry Affiliate Award for outstanding contributions. Mike earned both a bachelor's degree in 1991 and master's degree in 1995, in Civil and Environmental Engineering, from the University of
Maryland in College Park, MD. Mike also earned a Juris Doctorate from Vermont Law School in South Royalton, VT in 1998.

Lynn Bailey has been an Environmental Health Specialist for the Hawaii Department of Health (HDOH), Hazard Evaluation and Emergency Response Office in Honolulu since 2008. In order to outreach to
workers who encounter environmental contamination issues during construction projects, Lynn worked with a consultant to design and deliver Contaminant Awareness Training (CAT). Since 2011, more than 20
CAT audiences have learned to identify contamination during the planning phases of a project, understand release reporting requirements, and learn best management practices that can prevent small problems
from becoming larger ones. Lynn also provides regulatory oversight to encourage safe management of contamination during construction of the 20-mile Honolulu Rail Transit Project, a multi- billion dollar project.
Additionally, under the State Response Program she assisted with research projects and guidance development. Lynn also is Hawaii's State Engagement Program representative to the Interstate Technology
and Regulatory Council. Prior to joining the HDOH, Lynn assisted with the Columbia Shuttle Disaster and Hurricane Katrina responses and was site safety officer, project manager, and/or Project Quality Control
Manager for numerous sampling and/or remediation projects. Lynn earned a bachelor's of science in environmental science with chemistry focus from Hawaii Pacific University in Honolulu, HI.
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Corrective Action

Action” status from regulatory program

» ITRC’ s 2008 document Overview of Land Use

» Mid-1990s ICs use grew through use of Risk-based
» ICs typically used after a site receives “No Further
» ICs fueled redevelopment of Brownfield properties

Control (LUC) Management Systems describes

types of ICs in detail

For many of you on the call, the concept of “leaving contamination in place” was
previously not an acceptable way of achieving closure under most regulatory
programs. Most programs required contamination to be cleaned up to background
or native concentrations. Since the mid 1990s, Risk Based Corrective Action and
the use of ICs has become an important part of many federal, state, and local
cleanup and brownfield programs. ICs are generally administrative or legal controls
that help to minimize the potential for exposure now and in to the future to

contamination and protect the integrity of the remedy.

ICs have helped fuel redevelopment and reduced the cost and time to achieve
closure at many sites. As an aside, Michigan has the tag line R4R or remediation

for redevelopment highlighting the importance of redevelopment.
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* Examples — Vapor barriers, _en ' TV
physical or hydraulic »me
containment, asphalt/concrete, Engineering %
vapor mitigation systems Controls —* 7
Example IC:

» Institutional Controls (social)

* Paper descriptions of legal
restrictions

* Protect the integrity of the EC or
minimizes potential for human
exposure to contamination

» Land Use Controls are
ECs+ICs

- No dig zone

Restricted groundwater use

The terminology and process descriptions used in this guidance are consistent with those
used in the Superfund Program.

The picture on the right half of the screen also illustrates the differences between
Engineering Controls (ECs) -

Examples - Vapor Barriers, physical or hydraulic containment,
asphalt/concrete, vapor mitigation systems

Institutional Controls (ICs) -
Paper descriptions of legal restrictions

Protect the integrity of the EC or minimizes potential for human exposure to
contamination

Both are incorporated under the umbrella of land use controls
Land use controls (LUCs) are used to provide protection from exposure to contaminants that
exist or remain on a site.
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» ITRC captured information in a comprehensive survey
of all states including:
* Number of institutional controls in place and types used
¢ ldentified elements of successful long-term mgmt.
* [fIC failures were discovered and how

» ITRC also gathered and closely examined case studies
of successes and failures

INSTITUTIONAL CONTROLS SURVEY OBJECTIVES

ITRC’s Institutional Controls (ICs) team is developing a guidance describing a model IC Program,
based on successes, which will allow State agencies responsible for ICs to choose successful
elements that improve their own Institutional Control Management Program. This survey is
being used to understand strengths and weaknesses of existing State Institutional Control
Management Programs and will form the basis of this guidance.

Upon initiating the process of developing this guidance, ITRC understood that state
agencies use ICs at contaminated sites as remedies; however, we did not know the extent of
their use. ITRC also did not understand various state agency IC selection and
implementation processes or the regulatory framework governing the ICs. ITRC also
wanted to gather information to determine how states manage and fund the ICs once they
are in place along with any data indicating that state agencies performed monitoring,
tracking, enforcement, and stakeholder outreach. To better understand these questions,
ITRC surveyed existing state programs to determine what makes these programs effective
and what issues affect the durability of ICs. The survey was submitted to the ITRC
representatives for all 50 states, and 44 responses were received. The survey responses
have been used to identify which elements help maintain or create a more effective long-
term IC program.
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| |
- A Monitoring & Enforcement
Planning * Implementation Performance

: ~ Modification or
Evaluation f 2 Koo

7 Termination .

Stakeholder outreach and communication

Creating and maintaining a registry

Costs

Together these encompass long-term management or stewardship

This guidance focuses on ICs already in place rather than on the details of selecting ICs.
Properly selecting and implementing ICs, however, is essential for long-term durability and
effectiveness. Therefore, this guidance provides a summary of some of the key components
that are considered when choosing an IC.

During this presentation, and in the guidance document, you will see this diagram which
illustrates the five essential elements of the IC life cycle. Beneath the elements of the life
cycle, we list critical components that must be considered to achieve a successful IC
management program. These essential elements and components essentially formed the
structure of the guidance document and various sections in the guidance document address
each of these elements. Together, these create an effective long-term stewardship
program.

As the presenters transition between each element, you will see this figure reappear on the
screen highlighting the next topic.
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Long-Term Contaminant Management Using Institutional

» Use the Guidance to:
* Improve IC reliability and prevent
IC failures
¢ Improve existing or develop new
IC management programs

* |dentify pros and cons about
differing IC mgmt. approaches

» Use downloadable tool to:
« Establish Long-term
Stewardship (LTS) site plan
* Effectively populate an IC

registry or data management
system

.

http://institutionalcontrols.itrcweb.org/

This guidance is relevant to environmental regulators at all levels of government, private and
public responsible or obligated parties, current site owners and operators, environmental
consultants, and prospective purchasers of property and real estate agents. Additionally,
stakeholders who have an interest in a property will find this guidance helpful in
understanding the elements required to manage ICs.

This guidance assists those who are responsible for stewardship of ICs by describing critical
elements and best practices for an IC management program. Much of this document is
based on the successes and lessons learned from established state and federal agency
programs.

ITRC has also developed a downloadable tool that can help to create a long-term
stewardship plan tailored to specific sites. This tool incorporates the various IC management
practices presented here to assist in the early stages of site-specific IC planning.

10



" Failure of Institutional Control —
Inadequate Communication/Monitoring 1V

Michigan Example
Background:

» IC recorded in 1997 on 1
parcel — LUST release
* Land use (commercial) &
GW restriction
» 2015 - prospective
purchaser identified
property previously split
* 1 parcel became
residential.

. A Above — Restricted area depicted from M/
* DW well installed in 2001 Environmental Mapper program. IC
available for download.

11



' Failure of Institutional Control -
Inadequate Communication/Monitoring

COUNCIL =«
|
—
-
ADOCTIONHIAL

Michigan Example

» New residence & DW well
found to be side-gradient
of contaminated GW
plume.

» Violations did not result in
long-term exposure

» Regulatory agency has
instituted an outreach
program to communicate
resources to well-
permitting agency.

» LTS principals would have
prevented this failure.

12
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Inadequate

monitorin
g Violation of

Inadequate land use
reporting restriction
or covenant

Inadequate
Physical communication of IC
break of a details; location of
barrier contamination not
sufficiently described

~ Based on ITRC team s state survey in August 2015

We just heard about one example of why ICs fail. What are other examples?

Bring up poll results from start of presentation and review audience’s answers to poll
questions.

If needed - To illustrate a failure in my state (Michigan), a prospective purchaser of a
property was conducting due diligence prior to purchasing the property. The property was
the location of a former leaking underground storage tank that was closed in 1997 with an IC
that restricted land use and groundwater use. During the due diligence efforts, the
prospective purchaser found that the property had been split into two parcels, with one
parcel now being zoned as residential, with a home built and a new drinking water well
installed in 2001. With no monitoring of the institutional control, this circumstance went
undetected by the regulatory agency until 2015 when a prospective purchaser called the
agency asking about the closure and land use restrictions concerning the well.

13
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60% of states have 200 or more ICs

64% of states have no standard procedure for selec
implementing ICs across different state programs. ICs in place

' [J No response
015

O 6-25

O 26-50

B 51-100

B 101-150

W 151-200

N > 200

ICs added per year
+ 0-50
++ 51-100
+++ '100+

Based on ITRC team'’s state survey in August 2015

What makes IC failure a significant issue is that the potential for exposure grows as more
ICs are used and not properly managed and monitored. To illustrate the universe of ICs
used across the nation, this map indicates that 60% of states that responded to our survey
stated they have over 200 ICs in place in their states. But, what we've seen is, that
programs to manage ICs vary widely, and some states do not have any formal IC
management program.

14
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Based on the ITRC Guidance Document:

» Practice good stewardship to ensure ICs
continue to prevent exposure to contamination
that has been left in place

» Effective communication and recordkeeping

* Get everyone on the same page with roles and
responsibilities

* Ensure communications and commitments over
time (people come and go the stewardship
process has to account for people changes)

* Document ICs and make them easily accessible

There are solutions to prevent failures of institutional controls which is presented in ITRC's
new guidance document and discussed in today’s presentation. An IC can only remain
effective so long as it continues to be recognized, respected, and upheld by affected
stakeholders. Not only does the awareness of a new IC need to be communicated to the
affected community, but this awareness should be maintained throughout the life of the IC.
Stakeholder outreach discussed later in the presentation includes identifying and involving
internal and external stakeholders throughout the IC life cycle.

15



'° Downloadable ITRC Tool Creates
Long-term Stewardship Plan for ICs
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» Steps by step process to
guide user inputs

» Creates site record

Regulatory authority
Details of IC
Responsibilities
Schedule for monitoring
and performance

And more......

Generates editable Long-
term Stewardship (LTS)
Plan

Institutional Control Long-term
Stewardship Pian for [1]

I. Introduction (excerpt):

This LTS is designed to assist obligated
parties with the continual compliance and
integrity of Institutional Controls (IC). ICs
are used to minimize the potential for
human exposure to contaminants and to
protect the integrity of a cleanup remedy
by controlling how the property is used.
This document is designed to clarify the
constraints of the IC in effect at [1], [91],
[89], [90], as dictated by [2] provided in
Appendix A, and to provide a
comprehensive guide for implementing,
monitoring, and maintaining the ICsin a
manner that remains protective of human
health and the environment as long as
contamination remains in place at the
site....

In addition to the guidance, ITRC went one step farther and developed a downloadable tool
that takes users through the process of planning and designing IC management needs. This
tool can help to create a long lasting record of the site that includes the regulatory authority,
details of the IC, the responsibilities of all parties, a schedule for monitoring the performance
of the IC, and more. The tool generates an editable Long-term Stewardship (LTS) plan in
Microsoft Word. If you are a consultant or even a agency regulator, you will really want to
stay tuned to near the end of today’s session where we will provide a brief tutorial on this

downloadable tool.

Up next is Doug Burge, an industry representative from Ramboll, who will be discussing
planning and implementation, and then stakeholder outreach.

16
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Planning
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» Assess site characteristics
» Essential for long-term success

» Prevents post implementation
problems

» Consider full life cycle costs

* Cost of IC life cycle vs. full
remediation costs

18
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Implementation

» Formalize the IC

» Develop a long-term
stewardship plan

19
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Critical Components Throughout Full IC Life Cycle

Communicate
with
Stakeholders

41% of IC failures are a

result of inadequate outreach
(ITRC Survey, August 2015)

Successful Outreach!

Outreach Success = IC Success
Outreach Failure = IC Failure

20
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Who are Stakeholders?
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» Stakeholders (Table 5 of our ITRC Guidance)
Affected or interested parties including:

* Subject property owner
* Future property owner
* Adjacent property owne
* The community

* Regulatory agencies

* Tenants

* Financial institutions

* Environmental consultants
* And many others...

STAKEHOLDERS

e ———

21
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Concerns Responsibilities

Health
» Liability
« Devaluation
» Blight
Perception

Record Keeping
« Do’s and Don'ts
* Financial Assurance
Inform Tenants
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Concerns Responsibilities

Health
» Liability
« Devaluation
» Blight
Perception

Record Keeping
« Do’s and Don'ts
* Financial Assurance
Inform Tenants

Stakeholders are often a wide range of individuals and groups
and so are their concerns, responsibilities and information needs.

23
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Simple signage to

sophisticated notification ¥

7../
-—->7 Missouri Hazardous Substance Site Locator
il Wy I & - . s - VLT,

|

sitefFacility Joe s Cleaners
i Address 6088 Arsenal St

Passive Outreach (Pull) i e

Zip 83130-2623
Accessible and searchable e i
information




%> stakeholder Outreach Needs
Improvement
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Current Status of Outreach (7rc survey, August 2015)

43%

T

0%

Tenants/Adjacent Landowners

§ Current Landowners

§ New Landowners

T

50% 100%

» Use Best Practices to Improve Qutreach!

« Determine Stakeholders & Information Needs
« Make IC’ s Easy to Find and Understand
+ Use our ITRC Long-Term Stewardship Plan
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Institutional controls (ICs) are commonly recorded on property deeds or
covenants. This presents the following limitations:

* The terms might only be reviewed during property transactions
» The restrictions may be forgotten by the owner

* The restrictions may never have been disclosed to the operator
or tenant

* Regulators cannot readily recognize non-compliance

An IC Registry is a list (e.g., an electronic database) that identifies the
location and requirements of the ICs. IC Registries can be maintained by:

» State and federal agencies

» Local government entities (e.g., county health departments)

» Corporate environmental managers with multiple properties
This section focusses on IC Registries maintained by state agencies

Note that the term “registry” is a term-of-art within the UECA, where the
registry is limited to only proprietary controls. The UECA sense of “registry’
is not used in this guidance, but instead refers to a catalog of proprietary,
governmental, or enforcement and informational documents
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Poll Question
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» Have any of you experienced or witnessed a
problem or violation of an IC due to lack of
awareness where a registry could have made a
difference?

* Yes
* No
* Not certain




ITRC State Agency Survey ":4
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Anta mananamant cvuctarm? A ~ onAr
udaia iialniayciliciin oyolciii @ \T.y., otdail

regi:s_tirtfi_es) (from August 2015 Survey)?
L &

B Yes (with public
access)*

only)
B No

[[] No response

[] Yes (Agency use

Don't know CA PATX WA WI WV
From1-25 GA IL KS ND NM NV RI SC UT VT WY

26-50 AR FL MS NC NH

51-100 AK AZ DE KY MA MD MI MT TN
101 - 250 DCID IN VA

251-1000 CO HI LA ME MO NJ OR

> 1000 AL CT IAMN NE NY OH OK
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Location of IC not

sufficiently described EEEEEGG_—GNN

Inadequate
communication GGG

Inadequate monitoring
e

0 10 20 30 40 50

B Percent of Respondents

When asked how they would improve their state’ s IC program, several respondents
indicated that better tracking systems and registries would be important.

When asked about the causes of IC failures in their state, responses indicated that a good
registry could have prevented some failures.
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» Document compliance

7 o

« Schedule IC obligations
» Document compliance

scheduling IC obligations

documenting points of contact for LTS roles and responsibilities

preparing invoices for land stewardship

describing inspection results

documenting IC breaches or noncompliance

describing response actions for noncompliance

documenting IC compliance reporting

tracking enforcement referrals

managing ICs, terminated issuance, modification or termination of ICs, or permits

generating and tracking periodic reporting and certification obligations, or other reporting

responsibilities by the obligated party
providing outreach to stakeholders
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City of Springfield Planning & Dew
Hazardous Waste Program
Ofivia Hough

Use Resinctions
No Disturbance of Soil

No Driling or Use of Groundwater
Non-Residential Use

- Media Impacied -

Water

Locesion o D — > Al r= e f-‘s—wLocath " Pelmi_ncahon
ummary |G | Madia | Objectves | Choose instuments | Datails | Contac Tachdsasn | Rapors

1
Site/Fecity Name
Operabla Unil Name
ALUL Aree

Address City. Sprngheld County: Grasne = |E" Momisnance ‘

Comacls & Instrument Types

" 1of1 » Search

Site Management and Reporting System
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P@@@r@é’gﬁ Buyers, pREE
O I R

CORRUR AN adinopuiacant Dwders

tILLL’C% Workers
DYREVS OWWners

“Public” may include:

*Buyers of the property

<Adjacent land owners / users

«Utility / construction workers on a property

<People performing environmental due diligence (e.g,. Attorneys, consultants)

For the public, the IC registry is an authoritative resource to search for and learn about ICs.
These uses may include:

Developing long term stewardship plans (owners)

Preventing violation of IC (e.g., breach of a cap)

finding an IC via search form or map (workers, buyers, due diligence)

viewing the registry in a tabular (grid) format with multiple attributes and hyperlinks

displaying the registry in a map view showing either the point or polygon limits of the
IC

determining what restrictions have been implemented on a site
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0 Address| [Full Exient

LAYERS

Hazardous Waste Program

Cleanup Sites
] , Active - Sites undergoing
investigation or remediation
Long-Term Stewardship -
Sites with activity and use limitations
o , Environmental Notice -
Sites where an environmental advisory
may be warranted
a , Completed - Sites suitable
for unrestricted use

=1 Activity & Use Limitation

Area - Area subject to activity and use

limitations

=1 Site Area - Approximate

area that comprises the site or

permitted facility

This public page offers the public a quick description of the Status of the long term
stewardship of a site includingthe IC
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Complete
Inventory

' Internal & ‘ 7
External 2

. Attributes
Presentation

Frequent
verification of
accuracy

The desired outcome of IC Registry development is an IC management system which:

Includes a complete inventory of ICs relied upon in remedies within the jurisdictional
boundary

Includes key attributes such as location (e.g., GIS), land use restrictions, and
obligations of the owner

The agency maintains an internal and external presentation of ICs (e.g., web
access)

The agency maintains and confirms the completeness and accuracy of the contents
of a registry at a proper frequency.

Development and maintenance can be complicated since the ICs may be recorded by an
entity other than the state agency
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their success
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Routine maintenance for confirmation of the completeness and accuracy of the IC
Registry content

Additions, deletions, modifications, and error corrections routinely performed by
authorized personnel. Backups, archives, and version control features should be
verified regularly

Plan (and budget) for periodic information technology upgrades
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IC Registry Example
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& Harardous Waste Program
Clearup Stes
[ ’ Active - S8

@ = Activity & Use
Limitation Arsa - Area subject
o activity and use kmitalons
8 = Site Area -
Appraximate Ared that comprises.
e sde or permitled facilty

Zoom to Address| | Full Extent |

South Pier
317 South Avenue
Springfield

65806-2123

Long-Term Stewardship
i jon & Mai

Site Map within the SMARs System
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Q&A num
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Monitoring & 1en
Performance A sr o oF
Evaluation

E:ll_l illc _‘.-' A

Stakeholder outreach and communication

Creating and maintaining a registry

Costs

Together these encompass long-term management or stewardship

Site Map within the SMARs System
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Performance

Evaluation
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» IC Monitoring
Matters!

| learn common methods
ractices for IC
valuating

of ICs

and best P
monitoring and €
performance

/'©\ You wil
()
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» IC Monitoring refers
to the collection of
data and information

» Performance
Evaluation refers to
the process of
reaching findings and
conclusions

IC Monitoring

Performance Evaluation
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What is IC Monitoring?
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to the collection of

data and information

* About the use or
activities at property

at which an IC exists.

* To learn whether the
use or activity might
violate the IC
Requirements.

This is not convent’nonal

72)  environmental r‘nonlitoringtr
= |C monitoring 1S differentt
T ( o

» Common IC
requirements

* No groundwater use

* No (or limited) excavation
* No residential use

* No schools or daycare

* No new structures without vapor
intrusion protections

42



Land Activity Monitoring
Local Government Coordination

IC Permit Program
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IC Monitoring Approaches: (1) §
Six Approaches for IC Monitoring ]l 1VE

* AHOLVINDTH :(
i " g
gtea\:ie; vAvgency Inspections/Record How do they work?
“Obligated Party” Inspections &
Certification What are states doing?
Excavation Monitoring via One Call ges?

i nta
Advantages and dis-adva

EPA Advanced Monitoring for ICs
https://www.epa.gov/enforcement/u
se-advanced-monitoring-
technologies-and-approaches-
support-long-term-stewardship

Presented in order of prevalence among states.
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Monitoring Poll Question
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* State Agency Inspections/Record Reviews
* “Obligated Party” Inspections & Certification
* Excavation Monitoring via One Call

* Land Activity Monitoring

* Local Government Coordination

* |C Permit
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IC Monitoring Approach #1: (1) §
State Agency Inspections and Record Reviews (I :

Environmental Covenant Inspection Staff Form

Proparty Name Covenant Date 48702
Summitville Mine Ste HMWMD ID COOReITTEAT
Covenant Property Address Covenant ID HMCOND0003
Bee logal descripticn Last Modification 482002
City State  Zip HMWMD Contact
Ded Merie co 1R SF - Mark Rudolph
ooy Restrictions1:
o Grande Noconsruction of any buldng
LegalDesc:
Ses Lovemen Restrictions2:
Mo dishatance of grousd serface, including digging. dilling.

Major Contaminants rafing, extirviion of mining
heavy metals, iron, copper, NG, MANgAESE, Cyan R
Media WS — Media Alr Media Other M action that Sishirts wegelancn
Media WG Media Soil " Self Reporting "
OwnerCorp Contact Address Restrictions4:
A Minerals G B24 San 1ang mﬂgm..‘ﬂwﬂhw
Gontact and Phone #
Brad Morse Restrictions5:
o 00 Chagrin Falls, Ol 44022
e
Inspection Compliance Data COPHE Staff  Mark Rudaloh

ion Freq y Due by on ype In

Annual 20T
Problems Noted

Notes.

Followup Required?
Resolution Date

Source: Colorado Department of Public Health

» Inspection schedule
set and managed by
agency.

» Standard form created.

Agency staff visits site.

» Inspection date and
findings recorded in
state internal database.

» Copies of inspection
reports saved.

v

29 states use this

"( \\‘ method

45



e Monitoring Approach #2:

Obligated Party Inspection or Certification
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ENVIRONMENTAL USE CONTROL

OWNEDR INEPECTION FORM
2 INSPECTION FORM

OWNEE

" Dxpariment of Heakh
and Enmvaronment

SECTION I: PROPERTY INFORMATION ON FILE

wcasoms  <EUC- ! e | aaaaaa T

R o

aw e T !Nm-.—-,.-unu

[T e p——

Vilksrmary Clomsp Seate Cooparamne @ Tmriglis Suy Watar Pl Underground Storape Tasks
Ctbher, o gty

Pt St AT Yes o N O

SECTION I1: VERIFICATION OF RESTRICTIONS

e U e 1 po vaJ %] NA
A | a

o CoMLLANCE LA | L of Yal %O sa0

KAPLACS P I8 RTMARRN BT RN degradamort

BT ATIACH AENTRAL WASET) B VAT

N BRATIS T 3 Enlled, coestnated. or ¥al %3 xal

4 Has wnsutheriped comstroction o excuvimen ooumed! vYal %0 na0

§ byoprtation prort and kot = acorptabls comction ! Yo %O xal

. M emchmania, = place o Ggrad” Yo % xald

7. A bocal ondimmcns inciadod i S LUCA being sforoad? Yol 50 Nad

5 A Yo %O sald

% Sse sccerty mowern Bckec (mark o Sl goh) S ] Femeen [ Gt (] Sevurity Ceard [

VOl the poaperty o for pom-ressdensial parposes only™ | Yo %3 ~ald
1 stnito ke EUCA? | Yall %0 NAD
VI L e 1y s o8 that sy} Reosdonsiad [ Recveasonal [ Agncuboral T Commarcad 7 indestra [ Vacam

) Sormundsng lasad une e bmark all ) Rexidensial [ Revresticead [ Agsicateral [ Commercial T beatrial 7 Vit [

Source: Kansas Department of Health and Environment
(http:/iwww kdheks. goviremedial/euc/download/eucapp_form.pdf)

Requirement ordinarily
set within
Environmental
Covenant.

Some states create
standard forms.
Agency sends annual
reminder letters.
Agency tracks receipt
of certifications.
Non-receipt can trigger
agency inspection.
Ownership changes
captured.
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Excavation Monitoring via One Call 8

* AHOLYINDIY «

COUNCIL

» Connection to 811
One Call Center provides Agency with
notices of excavation.
» E-mail/text advisories
can warn excavator.

o. » 39Party intermediaries
ordinarily relied on.

Excavator

-=== water
----------------- electric

6 9 states use this
method
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IC Monitoring

Excavation Monitor

s

N

3 Party

“Cleanup Site”

of Natural and

FROM:
Environmental Control

Wendy March
302 395 2600 ex1.307 395 2601
Wendy March@state.de.us

RE:Dig Clean Safety and Land Use Advisory Ticket: 170100372

Ticuet Prionty STANDARD Work Date omnnt
Werk Aasres 33371 MARINA BAY CIRCLE, MILLSBORD ~ Work Done for SCHELL
Near intemsecion ATLANTIC DRIVE Lecation Dot

Werk Descrigtion: L DCATE/MARK: MARK AND FLAG THE ENTIRE PROPERTY . Work Type: INST WTR & SWR SVC
Dig Clean Safety and Land Use Advisory

Please be advised that the work location may be at of near sites where hazardous substances including petroleumn are
Nkely present in the sod or groundwater. Sites are shown on the map below relative to the extent of the planned
excavation. Known contaminants of concern are slso ksted with & hyperfink to health and safety information (it
available). and whether soil or groundwater is impacted. DNREC has prepared a generic Contaminated Material

& Plan BELD: to property sail and
If further guidance is needed please contact DNREC with the contact information isted on this form, DNREC does not
provide excavation fekd marks, and does not attend sie meetings unless a request is made to the listed DNREC
Primary Contact.

0 e

= 1 B
Go-gle o

Povirean ¥our ok
Humbered and shaded pofygons (biuel are the areas of the site(s) of concem.
Note. on oCCason the ares i3 Gufude of the Map Ve

SITES WITH ENVIRONMENTAL RESTRICTIONS SHOWN ON MAP:

Sl LONGNECK MERCURY STUDY (DE-1388)
+ Mestury Yiew ATSOR J4X-97.4
Chemicaiy Statances b Doieans inlo
AL TO VIEW
View o0 the Wb Bitgfiwws diCiean com, enter under Option 2: 434404
can 650-209-4229, when prompted enter 434404

o

1 Maeiage Message: 434404 To 650-2094229
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IC Monitoring Approach #4:
Land Use & Activity Monitoring
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» Connection to

activity info.

Land Activity Data Sources l

» e-Alertssentto » 3™ Party intermediaries
na

o ]
electronic feed of land agency. b,

wile s mmlim Al e
arly reneu Ui,

\ Land Activity Alert!

Jones Excavators wil

“a Permits Fommp

i Doveiopment | ¢ Sensitive Use |

I 1[ Water Wall --.MOAE SOUMCES.

Source: Terradex, Inc.

ALERT and MANAGE. Stakeholder X
alerts and advisories help
prevent at-risk activities.

9 states use this
method
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Minimum

et State agency informs local
“Cooradl

government (LG) as to location of

ICs
5 Ears’ ! :
Eyis g?oda(;: r * LG informs agency as to permits
" impacting I1C
OR

Local Government
Lead ,
* LG enacts ordinance that operates
asanIC 2\ @ states use this

,—E-\ method
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Denver, CO Coordination with Local Government  [3|]]]{V]%
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PERMIT  PERMITTYPE PERMITSTATUS STATUSDATE ADDRESS  DATEENTERED  STATCODE1 CLASSOFWORK  X_COORD Y_COORD
200 N GUEBEC
COMMERCIAL  PERMIT ST DENVER NEW NON-BUILDING
BUILDING CONSTRUCTION  FINALED S2017 7:18:1 CO 80230 5/4/2012 0:00:00 STRUCTURE 3167800 168765 71
« Sta 200 N QUEBEC Y
COMMERCIAL PERMIT ST DENVER NEW NON-BUILDING
an{BiJILDING CONSTRUCTION  FINALED WS2017 7120 CO 80230 1162012 0:00:00 STRUCTURE 3eren 1688018 '
200 N QUEBEC
SitE ST 800-113
COMMERCIAL PERMIT DENVER CO ALTERATIONTENAN
to IBU|LD|NG CONSTRUCTION  FINALED VER2017 T:16:2 80230 182013 0:00:00 TFINISH 3ETIN 1688019
200 N QUEBEC
COMMERCIAL PERMIT ST DENVER NEW NON-BUILDING
BUILDING CONSTRUCTION FINALED /52017 7:20.C CO 71172013 0:00:00 STRUCTURE 367909 1687879
200 N QUEBEC
sTmM
COMMERCIAL PERMIT DENVER CO NEW NON-BUILDING
BUILDING CONSTRUCTION  FINALED US201T T:06:C 80230 12972014 0:00:00 STRUCTURE 316758 168785
o2z~
ADDITION,
ALTERATION,
AND
200 N QUEBEC CONVERSION
COMMERCIAL ST DENVER 5 ALTERATIONTENAN
d De|BuILDING CONSTRUCTION  IN PROGRESS 122772016 0:x CO 80230 122272016 0:00:00 COMMERCIAL T FINISH 3eren 1688018
2140 5 ALBION
PERMIT ST DENVER
BUILDING  DEMOLITION FINALED 1MA12016 120 CO B0Z22 BZ82016 0.00:00 B - WRECK 3157818 1672266
SB00E
JEWELL AVE
d SEWER USE AND DENVER CO
BUILDING DRAINAGE ISSUED 1222016 125 80224 11302016 0:00:00 3163414 1673515
pol yyuiis : B :

Denver and the Colorado Department of Public Health and Environment (CDPHE) signed a
memorandum of understanding, fashioned as a LUCIP, in November 2008. The LUCIP had
its roots in EPA-supported research and subsequent in-person facilitation by ICMA. Getting
the LUCIP drafted and signed took “many years” and long negotiations between various city
departments and the CDPHE.

The process agreed to in the LUCIP and now employed by Denver keeps the state updated
as to land use and development permits, but does not impose any IC enforcement burden
on the city. Each month, CDPHE sends Denver a GIS “shapefile” identifying sites where ICs
currently exist. Denver flags the IC properties through a process that reads the “shapefile”
into the city’s GIS and database system. In addition, Denver designates certain “of concern”
permit application requests with “LUCIP codes.” For example, excavation gets a “LUCIP
code” but plumbing or electrical code-related permits do not. On a weekly basis, the city
runs a database query to find all permit applications that (1) contain LUCIP codes and (2)
affect IC properties. Denver sends this to CDPHE, which is responsible for determining
whether the activity conflicts with ICs and taking appropriate action if it does. Although this
process puts some burden on the city's information technology staff, the level of effort was
absorbed into the job description of a single person and did not require additional budget or
funding. Denver issues permits without any delay or process amendments, but simply
tracks the permits that affect IC sites and sends this information to the state.
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Example “Local Lead”:
Jasper County, MO IC Ordinance
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ENVIRONMENTAL CONTAMINATION ORDINANCE

The Jasper County Environmental Contamination Ordinance went into effect July 1, 2006.

The Ordinance requires soil testing for regulated contaminants on Superfund designated properties
associated with new construction of a dwelling, dwelling unit child occupied facility or recreational area.
Superfund designated areas are outlined on the mine/smelter map. Health Department staff will conduct the

soil testing

The ordinance also requires that all existing wells be tested for heavy metals when the property is transferred
or sold. The test must be conducted by a DNR certified well tested. The Health Department will provide

contact information for certified testers.
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» State mix of single or combined monitoring approaches: oteS
* Based on the 2015 ITRC Survey Results. Mt | e

Monitoring
Approaches

No Response

No Monitoring

1 Approach

2 Approach Combo
3 Approach Combo
4 Approach Combo

EEREEBEEOOCOO

5 Approach Combo

Speaker Notes:

Main point — there is significant variation in the use of monitoring elements across the
States.

Based on 2015 survey results — Because IC management is an evolving issue, State Use of
monitoring elements is also evolving.

The Six Monitoring Elements were developed from an evaluation of the survey responses on
monitoring methods. In some cases survey response categories were combined into a
single element i.e. “RP” and “Land Owner” Inspections & Certifications are combined as
“Obligated Party” Inspections & Certifications.

No Response |A MA NH OK WY (5)

Zero INNC ND SD (4)

1 CT FL IL ME MT NM NV OR PA TX WA WI (12)

2 AK AL AR AZ CO LAMIMN MO NEOHRITN VAVT (15) 1AND?2
COMBINED (27)

3 DE HI KS MD MS SC UT (7)

4 CA GAID KY NJ (5)

5 NY WV (2) neither reported local gov't involvement in monitoring

6 None
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» When GW/Soil » Remedial Action Permit
IC is Required Required

* Monitoring/Reporting

by “Obligated Party”

New Jersey pe
Partme "
Site Remediation Progr,'.;;f Environmental Protection

RE
MEDIAL ACTION PERMITS FOR soiLs GUIDANCE

» Financial Assurance
Required if EC Exists.
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JDA e V= e
cg}m ||- COLoOR ADO %A Californiq Department of
PA co ID CA
Landowner Certifications v | v | vV | V
State Agency Inspections v v v v
Excavation Monitoring via One Call v | v
Land Use and Activity Monitoring v v
Coordination with LG v v

Only some sites rely on this level of IC monitoring. When the CA IC monitoring was put into
practice, after some time, it was clear to see which sites needed less and which needed
more IC monitoring.
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State Agency

Reviews

Periodic “snapshot”

Comprehensive

Agency staffiresources required

Owner Certifications

Periodic “snapshot”
Greater reliance on landowner
Agency must still administer

Excavation Monitoring
via One Call

Daily frequency
Comprehensive coverage of digging
3rd party services

Land Activity Monitoring

Daily frequency
Tailored coverage of land use/activity
3rd party services

Coordination with Local

Various approaches.

Governments Can leverage the existing practice of local govt.
Requires non-conventional coordination
IC Permit Similar to owner certification

But formalizes the approach and includes
ongoing fee
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Best Practices:

Design a Balanced Approach for IC Monitoring
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State agency inspections/Record
Reviews

“Obligated Party” inspections &
certification

IC permit program

Excavation monitoring via One -
Call

Land activity monitoring
LG coordination

IC Monitoring
Triage Matrix

Potential for Harm

Low (1)

Moderate (3) _High (5) |

Potential

for Breach |mod

Low (1)

4 6

(2)

3

High (3)

4

L

Best Approach

See Table 2 of the Document which lists various states as noting the need to improve or
develop IC monitoring.
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*® Performance Evaluation — Reaching
Findings and Conclusions
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ICs are
protective & Enforcement
effective  |C compliance
issues
« Administrative
+  Minor . Termination
«  Major Changes in IC of IC
- I : monitoring
B - e l protocol needed

Cots

Pt e aricomasss long Tm managrment or i P st

Administrative: Such as property transfer or occupancy change. These changes may trigger correspondence to
affected parties, and/or re-filing an IC document with new ownership information

Minor: Such as EC repairs, building demo, excavation into soil. Such changes are typically noted in the
monitoring documents, but do not prompt a need to refile or physically modify the IC document

Major: IC document may need to be revised
IC is no longer protective due to redevelopment activities, change in receptor;
Additional remediation performed;
Changes in remediation standards;
Site is rezoned, or put to a different use;
Change in monitoring/reporting requirements;
Construction projects within public easement compromise IC/EC;
IC requirements are not tailored to site risks.

Changes in In IC Monitoring Protocol Needed. Monitoring results and resulting performance evaluation may
reveal a weakness in the monitoring protocol

Increased development near and IC
Higher levels of erosion than anticipated or expected
Levels of human activity near and IC

IC Termination

Additional cleanup performed
Cleanup standards met

Cleanup standards change “upward”
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Performance Evaluation (cont.)
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» Develop policy or guidance that addresses how the State
will pursue IC monitoring (see Best Practices for IC
monitoring and performance Evaluations)

Guidance:

|C Monitoring and
Compliance Assurance

2017

See, e.g., [daho SOW described above.
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*See ASTSWMO, State Conceptual
Framework to Estimate Associated

Cost (August 2012) (avail. at
http://astswmo.org/state-conceptual-
framework-to-estimate-associated-cost/)

Cost of an IC Program

» INTERSTATE »
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» Cost elements cover the IC life cycle*
* Planning
Community engagement
Information management
Monitoring and performance evaluation
Enforcement
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Title 10—DEPARTMENT OF
NATURAL RESOURCES
Division 25—Hazardous Waste

3. Monitoring fee. For sites which
require engineering and/or institutional con-
trols (c.g., capping, deed restrictions), the
person shall submit a fee to cover the depart-
ment's long-term monitoring costs. The
department’s voluntary cleanup project man-
ager shall establish a site-specific monitoring
fee, ranging from five thousand dollars to fif-
teen thousand dollars (85,000-815,000). The
amount of the monitoring fee shall be depen-
dent upon the complexity of the site and the
type of engineering and/or institutional con-
trols.
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LA-N'D. USE COVENANT AND AGREEMENT
_ EN\(IRONMENTAL RESTRICTIONS .
County of Del Norte, Assessor Parcel Number: 1156-180-19

Hooshnam Site
DTSC Site Code 201250

3.5. Costs of Administering the Covenant fo be paid by Owner. - The
Department has already incurred and will in the future incur costs associated with the

administration of this.Covenant. Therefore, the Covenantor hereby covenants for the
Covenantor and for all subsequent Owners that, pursuant to California Code of
Regulations, title 22, section 87391.1(h); the Owner agrees to pay. the Department’s
costs in administering the Covenant.
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I'm sure many of you on the phone or at your computer are geologists and engineers or
other technical staff that focus on making sure all of the appropriate exposure pathways are
adequately defined and addressed by the chosen institutional control. As a staff member
who works as a liaison with the Department of Attorney General and the technical project
managers, | may be contacted when the enforceability or enforcement of an institutional
control comes in to question. For this portion of the presentation, I'm going to highlight many
of the tools contained in the ITRC IC guidance document that should be considered when
planning, implementing and approving the type of institutional control that is best suited for

the selected remedy.
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enforcement against an RP? & | NVE
. 7R89% of narticinatina curvev
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respondents indicated their Have

tak
State agency has never taken ‘\ a;;i:z'.l

an enforcement against a RP Never
regarding an IC. o

B Never taken and
enforcement
action

M Have taken an
enforcement
action

= [JNo Response

ITRCs survey illustrates weaknesses in state monitoring and compliance efforts. If adequate management and
monitoring requirements are not established as part of a state IC program, then there is little to enforce. Indeed,
ITRC's survey results indicate that approximately 2/3s of state agency ever taken an enforcement against a
responsible party regarding an institutional control. This is a significant statistic to keep in mind because we know
failures and violations of ICs do happen. Overall, the data amplifies the necessary relationship between adequate
IC management tools and the foundation they provide to a overall meaningful IC enforcement program.
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» Does the state you represent (or where you have
implemented an IC) have an enforcement
process in hand if an IC violation is identified,
regardless if you have taken an enforcement
action?

* Yes
* No
* Don’t know
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Enforcement of ICs
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» No IC monitoring = No enforcement

» Who's the RP and who's enforcing?

» Absence of authority at state or local level

» Absence of a common legal framework

» Uniqueness of native lands and federal facilities

» Uniform Environmental Covenants Act is not the
answer to enforcement

* Allows for “civil action for injunctive or other equitable relief for
violations”

* Does not provide an effective framework to promote
compliance or deter violation

I've previously touched upon the concepts and challenges of considering enforceability
during the planning and implementing phases of institutional controls, and Mike Sowinski
also covered the importance of monitoring as part of a long term management program. In
addition to these 2 challenges, identifying the proper parties to enforce the provisions of an
institutional control can be complex and complicated. And even though ICs are most
commonly tied to laws independently administered by state and local jurisdictions, many
states may not have explicit authorities written into the respective statutes. Add into that the
unigueness of native land and federal facilities. Another challenge is that there is currently
no model framework to guide a compliance and enforcement strategy specifically for ICs.
And finally, the Uniform Environmental Covenants Act is a model statute that can be
adopted into law and provide legal framework to create, modify, enforce and terminate an
IC, but the model language only provides for conventional, common law relief such as
trespass or nuisance once a violation occurs and does not provide a compliance assistance
framework that many state regulators seek to use first.
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°" Enforcement of ICs Requires Legal
Authority
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» Specific legal authority
» Statutes, regulations, ordinances, etc.
» Common law authority
* Case law on trespass, nuisance, etc.
» IC instruments
* Enabling language in the IC
» Enforcement instruments
* Consent orders, decrees, etc. e “——

ITRCs guidance document recognizes the challenges to enforcement of ICs and discusses
the various legal authorities (beyond the traditional statutory dependence) that regulators
and other parties responsible for assuring compliance may use. For example, in my state,

Instruments such as consent decrees document an administrative or judicial court’s approval
of the settlement of an enforcement case filed in court. Typically, consent decrees specify
actions to be taken or not to be taken by the settling parties. Consent decrees may have
penalties attached for noncompliance.
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N
|
Notice of . |

Violation _~

Return to
Compliance

Written Notice
to Correct
Violation

Informal

Respaonsible
Party Contact

IC Violation Identified by Monitoring,
on, and R ject to

L ring.

Figure 6. Basic model for enforcement process. See Section “Purpose of a
Compliance and Enforcement Program ” in ITRC Guidance for more information.

Because there is no common model legal framework for ICs, the ITRC guidance document
suggests that the construction of a basic IC enforcement model can be premised on the
traditional environmental enforcement model used for water, air, and waste. When IC
compliance failure occurs, enforcement can be strategically applied toward the parties’
return to compliance, deter any further violation, and assure the protection of receptors from
threat of release or exposure. The ITRC guidance document suggests that voluntary
compliance methods emphasize enforcement avoidance, as well as intervention to educate
a party on how to comply with IC requirements. In contrast, requiring involuntary compliance
from a party through formal enforcement is generally considered a final administrative
measure to resolve IC violations. Failing to respond to informal enforcement measures,
violations with significant environmental impact or parties with a history of noncompliance
may generally be considered for formal enforcement.
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Options for Enforcement When...

COUNCIL

ADOTIONHDIAL

» Violation is identified through monitoring,
inspection, reporting or an IC performance
evaluation:

* Requirements not observed/followed

* Requirements partially implemented or fail to fully
meet standards

* Requirements not adequately maintained or
monitored

* Failure to have required certification
* Failure to meet reporting requirements

See Section “Compliance and Enforcement Options " in ITRC Guidance for more
information.

The ITRCs IC guidance document emphasizes that effective enforcement of an institutional
control depends on thoughtful IC planning. Enforcement action may be considered when IC
requirements:

have not been observed;

have not been implemented or fail to meet requirements;
have not been adequately maintained or monitored,;

fail to have required certification; or

fail to meet reporting requirements.

Once a violation is identified through monitoring, inspection, reporting, or an IC performance
evaluation, the entity who can enforce can then choose either the informal or formal phase,
previously described.
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" ITRC’s IC Guidance Document -
Toolbox for Informal Enforcement

| |
ITRCs IC Informal Enforcement Toolbox
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Deficiency | Warning Requestfor  Inspection

Letter Letter Action Report

See Section “Compliance and Enforcement Options — Voluntary
Compliance” in ITRC Guidance Document for more details.

The ITRC guidance document describes the potentially available tools for your agency when
seeking to choose the informal/voluntary compliance assistance approach.

Voluntary compliance action may take many forms, and will vary from state to state;
examples include an Informal Correction Letter (ICL), a Request for Corrective (or
Compliance) Action (RCA), a Deficiency Letter (DL), or an Inspection Report that identifies
one or more issues concerning IC requirements. Materials that support an informal
enforcement action can be provided to further support the action and to assist the OP in fully
understanding the IC violation. These materials can include inspection reports, photographs,
maps, and copies of relevant regulations or laws
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"ITRC’s IC Guidance Document -
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» Notice of Violation
» Administrative Orders
» Judicial Orders

» Criminal Complaints
(in the most serious
cases)

See Section “Compliance and Enforcement Options — Involuntary
Compliance” in ITRC Guidance Document for more details.

In the event that the party fails to respond to voluntary compliance measures or fails in any
requirement for corrective action within the specified schedule, violations with significant
environmental impact or OPs with a history of noncompliance may generally be considered
for an NOV without the benefit of voluntary compliance measures. Formal administrative
enforcement measures may include administrative orders, civil judicial action and, in the
most serious cases, criminal action (Regulations).
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— — 1 Ralph Cross and Sons Facllity
] 4j( i
L U!]B JU Ea[ 757 = Source Area E
Company Assessed Penalty 3 i
» 1919-1980s § e
* Manufacturing |-
;&“.:?;';"é:{‘°|mm._=:_agl
» 1989-1990 Srciple A
+ Contamination Sl § .
k| TR ‘. 3
IdentIfIEd g l H r::;;:fma[g" 3
’ 1 995 - May S“‘:::-""---—---L—?c-‘-—‘-ﬁ’-n-l Sewcrs
¢ Activity and — | I
Use Limitation
recorded ;
» 2012 b et

* Agency audit

| understand that the enforcement process may be a little challenging to put all together, so
the ITRC guidance document includes real world case study examples. One such example
takes place in Concord, Massachusetts.

1919 — late 1980s — building occupied by light manufacturing

1989 — 1990 — Property assessment identified oil stained soils with PCE and PCE
contaminated groundwater

Remedial activities did not satisfy unrestricted use

1995 — Notice of Activity and Use Limitation (ASTMs restrictive covenant synonym)
was recorded with Worcester District South Registry of Deeds

The Massachusetts Department of Environmental Protection may audit any property for
which an AUL was recorded.

May 2012 — MassDEP observed soil disturbance & stockpiled soil

October 2012 — Soil samples collected & analyzed detected concentrations of PCE and
extractable petroleum hydrocarbons.
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» Violations of 1995 Activity and Use Limitation
(AUL) identified by MassDEP:

* No health and safety plan
* No soil management plan
* AUL did not reference tenant’s lease
» MassDEP assessed $5,692 penalty
» Parties negotiated an agreement
* Property owner paid $4,000 of penalty
* Property owner agreed to record amended AUL

The earth moving activities by a tenant at the site were observed without a required health
and safety plan or soil management plan — both violations of the AUL. Massachusetts law
provides for administrative penalties of up to $25,000 per day for failure to comply with the
terms of an AUL.

In this case, Mass assessed a penalty of $5,692 and negotiated an agreement with the
property owner to record an amended AUL to address the violations described above and
pay $4000 in penalties while the rest were held in abeyance.
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» MassDEP’s administrative
authority for ICs stems from
statutory authority.

» Failure to comply with terms
of Activity and Use Limitation
(AUL) is failure to comply with
Mass Contingency Plan.

» Law provides for
administrative penalties up to
$25,000 per day for failure to
comply with the terms of AUL.

Massachusetts authorizes an administrative enforcement framework that begins with the
issuance of compliance assistance letters to property owners who have a Notice of Activity
Use Limitation on the property deed. Failures (identified through the audit program) to
comply with the AUL is a failure to comply with the Massachusetts Contingency Plan, and

enforcement action may be initiated as happened in this case.

In summary, planning for an IC enforcement action should take place at the time site-
specific IC requirements are developed to carefully evaluate enforceability, interested
parties, jurisdictional requirements, and methods of enforcement. Enforcement planning
should occur as early as the development of a LTS Plan, which Lynn Bailey from the State
of Hawaii's Department of Health, Office of Hazard Evaluation and Emergency Response,

will now introduce.
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Monitoring &
Performance
Evaluation

Stakeholder outreach and communication

Creating and maintaining a registry

e

R
\\\\\‘\\ \ \ §

.\\\\

Costs

Together these encompass long-term management or stewardship

An Institutional Control is “A legal or administrative restriction on the use of, or access to a
site or facility to eliminate or minimize potential exposure to chemicals of concern.” ~ Team
doc glossary

Long-term stewardship is required to ensure the IC remains protective of human health and
the environment throughout the full IC life cycle.



e Why Do We Need Long-term
Stewardship of an IC?

« COUNCIL =
=
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Had there been an LTS Plan, and had all stakeholders had access to it, we could have
prevented the larger issues — release to ocean, fines from State and Fed. Gov, negative
public attention.
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Long Term Stewardship Plan :1

» Created AFTER IC is in Place

» LTS Plan Objectives Only 52% of the
* Ties everything together responding states
* Assigns responsibilities require some sort
* Goal is long-term integrity of IC of LTS plan

» Who writes LTS Plan?

* Most often the obligated party (OP)
» Who keeps LTS Plan?

* Regulators
* Property owners
* Permitting agencies
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LTS Plan
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Existing documents have what you need
» IC instrument

* Environmental Covenant

* Letter of Completion

* Government letter

» Site closure and decision documents
* Record of Decision

Remedial Action Completion Report

Response Action Memorandum

Remediation Verification Report

* Earlier investigation or characterization reports

Other?

Note: Different states, different programs have different types of documents that can be
good resources.

For Interim ICs pull information from finalized characterization reports, like remedial
investigation reports or feasibility studies, as well as from the Interim IC.

The LTS Plan will build on the information in these documents to tie it into the components
such as monitoring, registry, outreach and enforcement that the team discussed earlier.

78



?9 * INTERSTATE «

LTS Plan — Sample Site “Easement”

COUNCIL
_— ==
* ADOTOMHIAL

|
|

Example Site to show how simple it can be to create an effective LTS Plan - Tenants of the
casting yard northwest of the site were excavating across a pipeline easement to put in
wiring for some lighting. Fairly open area surrounded by industrial land. This site is a small,
rectangular area with institutional controls for observed free product, groundwater
contamination, and soil contamination.



% LTS Plan — Use Historical Site
Information

COUNCIL

* INTERSTATE «

Rl

* AHOLVIND3Y «

» Figures with scale, legend, and directional arrow
* Site location
* Site plan
* Contaminant maps
* Conceptual site model
» Tables and text
* Site background
* Historical sample results
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Contaminant Map a1 |1V

CASTING YARD :
| Coordinates | ’ i
—

- - _—
= et CONC L - PIPELINE
N i st .\ |- EASEMENT
* 5 ROAD
*
— | Coordinates |
LEGEND
Pipeline - Road %
IC Boundary = Light Tie-In ——
Property Boundary === Soil Contamination
Sample Point *

This is a simplified map for the presentation. Your LTS Plan contaminant figure most likely will have additional details, like
call-out boxes with contaminant concentrations, depths to contamination, etc.

Need additional maps to show other contaminants and concentrations.

More complicated sites may need additional IC areas to be mapped.
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» Current property owner

» Future property owner

» Pipeline owner 1

» Pipeline owner 2

» Casting yard tenant

» Future pipeline/utility workers

See Table 5 in the team document
http://institutionalcontrols.itrcweb.ora/stakeholder-
perspectives/#

Technical aspects of contamination management at example site are simple, but responsibility to
manage different aspects of LTS not clear.

As we write the LTS Plan, the roles and responsibilities of each stakeholder must be clearly defined
throughout the remaining life cycle of the IC — monitoring/performance evaluations, enforcement,
modification/termination.

Additional known and potential stakeholders from Table 5 will be included in an appendix of the plan.
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+. Monitoring & Enforcement

» Performance
> Modi
Evaluation // Ifcation.oF

/_ Termination .

Implementation

keholder outreach and communication

maintaining a registry

cn
o

Together these encompass long-t _ .

ITRC’ s Excel Tool to
create Long Term
Stewardship Plan

The LTS Tool allows users to generate an LTS Plan which can be further edited to smooth
the language, add/delete information, or improve functionality.

After generating the document, coordinate with local regulators to ensure that the LTS Plan
meets all regulatory requirements.
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Read Me First

& [ 2 Drag [ 1. Read Me ==
First .

Folder to

Desktop

1) Click link in team document on the ITRC Web page to download tool.

2) Within a zipped file, you'll see a folder called IC_Tool and a .pdf document called “Read
Me First”. Open the “Read Me First” file.

3) Follow step by step instructions for saving and opening the tool. *****Note: If you get
errors the first time you use the tool refer back to these instructions.

4) Extract the IC Tool from the zipped file by selecting the IC Tool folder and dragging it to
your desktop. *****Note: The tool will only run properly if it is extracted, so please don't skip
this step.
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|+ It_Tool »

Include inlibrary = Sharewith=  Bum  New folder

Name Diate modified Type
| images

| templates

£ 1C_Tool

3. 1C_Tool
Excel File

5) Open extracted folder called, “IC_Tool” on your desktop. Important: Please keep all these
files and folders together as they are packaged. Changing the folder or file names or
moving files/folders will hinder the tool functionality.

6) Click the IC_Tool Excel File to open.



86 * INTERSTATE «

LTS Tool — Start Creating Your LTS )
Plan If

COUNCIL

ADOTONHDAL

“‘ Reset
‘ Answers
I |
| Click Here
to Get
Started

New users: Tool may auto open. If so, skip to next slide. If not, you may need to enable
editing, enable content, and/or configure Excel to trust VBA. The “Read Me First” file will
show you how to do this. Once those steps are complete, your screen will look like this.

Returning users: If you worked on the tool, close the tool to work on it later, and reopened it,
you will also see this screen. Clicking “Click Here to Get Started” will send you to the Form
Page where you left off. Clicking reset answers, clears all previous entries and returns you
to the beginning.

86



* INTERSTATE «

* AHOLVINDFY «

“”LTS Tool - Start Creating Your LTS
Plan

COUNCIL
—
—

—
ADOIONHIAL

Table of

Contents

The first time you use the tool, whether you “Click Here to Get Started” or whether the tool
auto opens, the first thing you will see is the tool table of contents. Click next to go to the
next slide.
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Next
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| | B Contents
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Three buttons at the bottom of form to navigate forward or back: Note: Any form question marked with a red
asterisc is required. You will not be able to advance until all the questions marked with red asterisc are

completed.

Use the existing historical info to complete the form.

Answers may be used throughout the LTS Plan being created.

Answers will appear exactly as typed.

Whenever you would like to check your work, click on the preview button in the lower right-hand corner of each

page of the form.
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LTS Tool — Preview Your LTS Plan
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1. Introduction

This LTS Plan is designed to assist obligated parties with the long-term management of institutional
controls (IC). ICs are used to minimize the potential for ecological or human exposure to contaminants
and to protect the integrity of a cleanup remedy. This document is designed to clarify the constraints of

the Cs i ffect ot Easement, 919 la Moana Bvd, Honolul,H1 96814, (Tax Map Key: 123456789,

asrequired by No Furthe Action with nstitutional Contrls Determirnation at Easement rovided n

Appendix A. This document aiso provides a comprenensive guide for impiementing, monitoring, and
maintaining the ICs as long as contamination remains in place at the site. *
lliaion and Emergency Respnse Ffice i the regulatory agency responsible for monitoring and

enforcing the ICs at this site; however, it is the sole responsibility of _m ensure
daily compliance with the ICs. Federal and/or state regulations that govern the ICs include -

Screenshot of preview.

Form answers are highlighted in preview.

Unanswered questions appear as highlighted “Question Not Answered”.
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Areas of the Site where Restrictions are Required

* Upload a figure depicting spedific areas of the site where ICs are Upload | . I
required, media/environmental concerns covered by the IC in each |

area, and al required engineering controls (EC).
If you wish to cal Area A by a specfic name, enter the name here. I Easement IC Area

Do vou have a second area to document?  Yes @ No
Do you have a third area to document? " Yes @ No
Do you have a fourth area to document?  Yes.. @ No..

Tool allows you to write LTS Plan for simple site with one IC, or complicated site with
several areas with different ICs.
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Simple Sites sl

Page 82

INTRO TO AREA MANAGEMENT (Area A)
Sekect the meda that requie restrictons (dck althat apply)

T there open access to this area of the ste? ® Yes C MNo

Are signs present? ©Yes @& No

You will then be led through a series of questions about which types of contamination are
controlled with ICs and ECs within each area.
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Frequency of |Method of
Activity or EC  |Inspection Inspection Entity
that Must be and/or and/or Conducting IC |Reporting
Monitored Monitoring Monitoring Monitoring Requirement
Regulatory
Compliance with Once every 5 Records review  |Mr. Smith Checklist
years
all aspects of IC
. o g Future P rt
Cap Integrity Annually Site Visit nut"ﬂe_ roperty Photolog
el
Once every 5 |Review Tax
P i ICM R
roperty transfer years Records C Manager eport
Operations and .
maintenance of Monthly Site Visit . Consulting Iabora_tory
Firm analytical results
systems
Review Well
Groundwater use Annuall Permits County other (specify)
Y Planning Office P

Monitoring Table - After completing this section of the tool, a table like this will be included in
the LTS Plan for your site.



93 + INTERSTATE

LTS Plan Creation! M

* AHOLYINDIY «

ADOTIONHDAL *

COoOUNCIL

P ———— =
1 Stakehalder Table

P of Agemcy oo Roke Adbdress Lo Emal

Andiitasl

Create
Report

For your very own LTS Plan Tool, download at:
http://www.itrcweb.org/Documents/team_ic/IC_Tool.zip

Form used to generate a table: The column headings are shown, and one blank row is provided. Click on a
cell and select a response from a pulldown tab or type in a response. When you complete a row, click on the
plus sign to add a new row. Continue filling information and adding rows until your table is complete.

Click on the “Create Report” button in the bottom right-hand corner of the last page. Your Planis created. Itis
a Word file called “ITRC IC Final”. This file can be renamed, saved elsewhere, formatted, spell-checked, and
edited like any other Word document

Users can save the form answers and update later, or they can reset the form to use it for a new LTS Plan for
another site. Click TOC to return to the beginning. Then close the form and click the “reset answers” button.

Note link to download your tool.
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Critical — ITRC Guidance Provides Solution

[}

+ AHOIVIND3Y «

COUNCIL

A R R WP ey P
nve iniegraited eiemernis

Tl B el e etk
Ine v Liie Lycle COMNsIBL o

Failure of any element can result in failure of the IC

Enfor
Modification or
Terminati

. Monitoring &
, Performance
Evaluation

Stakeholder outreach and communication

Creating and maintaining a registry

Costs

Together these encompass long-term management or stewardship
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How Are ICs Managed for the Long- | qg
term on Your Sites? "f 3
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Overarching Need - Long-term IC Management Procedures

» 64% of states
responding have no
standard procedure
for selecting, using,
and implementing
Institutional Controls
across different state
programs.

[J No response
B Yes

I:}lNo

» Institutional Controls vary
greatly across the states and
within state programs.
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» If you are not actively managing or monitoring
your ICs, how do you know they continue to be
protective?

» If you don’t have a plan or need to improve on
your current plan...this ITRC guidance is for you!
» The ITRC guidance can serve as a credible,

consensus-based tool to support your
discussions.
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Reduce Risk — Manage ICs

Reduce your risk of IC failure
Use ITRC’s Guidance:
“Long-term Contaminant
Management Using Institutional
Controls”
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*° We Can Help You Ensure Your
Institutional Control Success

COUNCIL

The tools in the Guidance Document can
Help maintain the integrity of ICs &
Avoid accidental violations
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» Links to additional resources
* https://clu-in.org/conf/itrc/lcmuic/resource.cfm

» Feedback form — please complete

* https://clu-in.org/conf/itrc/lcmuic/feedback.cfm

View Your
Participation

Tochnalogy Innevetion Progeam

Certificate (PDF)

Need confirmation of your participation
today?

Fill out the feedback form and check box
for confirmation email and certificate.

Links to additional resources:
https://clu-in.org/conf/itrc/lcmuic/resource.cfm

Your feedback is important — please fill out the form at:
https://clu-in.org/conf/itrc/lcmuic/feedback.cfm

The benefits that ITRC offers to state regulators and technology developers, vendors,
and consultants include:

v'Helping regulators build their knowledge base and raise their confidence about new
environmental technologies

v'Helping regulators save time and money when evaluating environmental technologies

v'Guiding technology developers in the collection of performance data to satisfy the
requirements of multiple states

v'Helping technology vendors avoid the time and expense of conducting duplicative and
costly demonstrations

v'Providing a reliable network among members of the environmental community to focus on
innovative environmental technologies

How you can get involved with ITRC:

v'Join an ITRC Team — with just 10% of your time you can have a positive impact on the
regulatory process and acceptance of innovative technologies and approaches

v'Sponsor ITRC's technical team and other activities
v'Use ITRC products and attend training courses
v'Submit proposals for new technical teams and projects
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