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You will be able to better 

design, implement, or 

negotiate IC compliance 

assurance strategies. 

Presentation Overview
 

• What is “IC Effectiveness” 

• Approaches to Assure IC Effectiveness 
• Legal Issues 




  

 

  

IC Effectiveness is 

repeatedly 

mentioned but neve 

defined. 

What is “IC Effectiveness” 

GAO ReportP 

ASTM Five Year ReviewP
 
GuidanceP
 

CERCLA 121(c) P	 Brownfield 
AmendmentsP 

CERCLA Balancing
PIMEP CriteriaP 

UECAPICIAPP
 
RCRAP
 



    
  

         
         

      
         

   
 

          
          

 
         

         
         

    
 

       
        

      

IC Effectiveness Requires 
IC Monitoring 

Often the most useful post-implementation approach to ensuring the long-
term effectiveness of ICs and maintaining the integrity of the cleanup is 
rigorous periodic monitoring and reporting. USEPA, 
A Guide to Planning, Implementing, Maintaining, and Enforcing Institutional 
Controls (2012), p. 28. 

We recommend that institutional controls be monitored over the duration 
of their use. EPA, Effective & Reliable ICs at RCRA Facilities, p. 6. 

A regular monitoring and oversight program seems to be a key to assuring 
that land owners remain cognizant of the restrictions and helps to ensure 
compliance [of ICs]. ASTWMO, State Approaches to Monitoring and Oversight 
of LUCs, p. 11. 

[S]tates also reported the need for IC management program improvements. 
States specifically identified a need for improved IC monitoring. ITRC, 
Long Term Contaminant Management Using Institutional Controls (2016). 



   

  
   

     

    
    

   
     

 
     

     
  

   
 

 

    

    
    
     
    
     

 

This is not conventional 

environmental monitoring – 

IC monitoring is different! 

What is IC Monitoring?
 

u IC Monitoring refers 
to the collection of 
data and information 
• About the use or 

activities at property 
at which an IC exists. 

• To learn whether the 
use or activity might 
violate the IC 
Requirements. 

IC Monitoring
 

• Common IC 
requirements 

–	 No groundwater use 
–	 No (or limited) excavation 
–	 No residential use 
–	 No schools or daycare 
–	 No new structures without vapor 

intrusion protections 



    Record covenant and be done?
 



      
  

 
      

 

This is Not a Webinar on GIS 
Mapping of ICs 

Source: Idaho DEQ, Waste Facility Mapper (avail. at http://www.deq.idaho.gov/waste-mgmt-
remediation/remediation-activities/facility-mapper/). 

http://www.deq.idaho.gov/waste-mgmt


   IC Monitoring Approaches
 



   
     

    

   

       

    

      

     

    

     

  
 

How do they work? 

Examples of the approaches in practice? 

Advantages and dis-advantages? 

IC Monitoring Approaches: 

Six Approaches for IC Monitoring 

• Agency Inspections/Record Reviews 

• Owner Inspections & Certifications 

• Excavation Monitoring via One Call 

• Land Activity Monitoring 

• Local Government Coordination 

• IC Permit Program 



   
  

     
  

 
    
    
     

  
   

    
 

     

IC Monitoring Approach #1: 

Agency Inspections 

u Inspection schedule set 
and managed by 
agency. 

u Standard form created. 
u Agency staff visits site. 
u Inspection date and 

findings recorded in 
state internal database. 

u Copies of inspection 
reports saved. 

Source: Colorado Department of Public Health
 



 
       

   
  

 

       
   

  
    

 
     

 

   
    

IC Monitoring Approach #1: 

US EPA Region 3 Example 

Source: Joel Hennessy, U.S. Environmental Protection Agency (Region 3) 

u Reviews Remedy/IC 
Docs and Create Site-
Specific Inspection 
Form 

u Mobile App to Help ID 
Location of IC/Features 
On Site 

u Complete Inspection 
Report. 

u Post to Web for Public 
Viewing! 



         

   
    

IC Monitoring Approach #1: 

US EPA Region 3 Example (cont.) 

Source: U.S. Environmental Protection Agency, ”Corrective Action Programs Around the Nation” (https://www.epa.gov/ 
hwcorrectiveaction/hazardous-waste-cleanup-dupont-experimental-station-wilmington-de-documents-and) 

http:https://www.epa.gov


 
         

   
    

IC Monitoring Approach #1: 

US EPA Region 3 Example (cont.) 

Source: U.S. Environmental Protection Agency, ”Corrective Action Programs Around the Nation” (https://www.epa.gov/sites/production/ 
files/2016-09/documents/dupontexperimentalstation_ltsaug2016.pdf) 

https://www.epa.gov/sites/production


IC Monitoring Approach #2: 
Owner Inspection/Certification 

Source: Kansas Department of Health and Environment (http://www.kdheks.gov/
remedial/euc/download/eucapp_form.pdf) 

u  Requirement ordinarily 
set within 
Environmental 
Covenant. 

u  Some states create 
standard forms. 

u  Agency sends annual 
reminder letters. 

u  Agency tracks receipt 
of certifications. 

u  Non-receipt can trigger 
agency inspection. 

u  Ownership changes 
captured. 



IC Monitoring Approach #2: 
Field Inspection Mobile Apps 

u  Field inspection form 
fillable in field via 
mobile app. 

u  Geo-tagged photos 
supplement report. 

u  Field inspection report 
gets generated. 

 
Source:  Terradex, Inc. 



Q & A Discussion 



The majority of land 

activity involves 

excavation. 

IC Monitoring Approach #3: 
Excavation Monitoring via One Call 



IC Monitoring Approach #3: 
Excavation Monitoring via One Call 

One Call Center!

Excavator!“Underground Facility Owner”!

gas 
water 

electric 
Mark 

  

u  Connection to 811 
provides Agency with 
notices of excavation. 

u  E-mail/text advisories 
can warn excavator. 

u  3rd Party intermediaries 
ordinarily relied on. 



IC Monitoring Approach #3: 
Excavation Monitoring via One Call 

One Call Center!

Excavator!
  

u  Connection to 811 
provides Agency with 
notices of excavation. 

u  E-mail/text advisories 
can warn excavator. 

u  3rd Party intermediaries 
ordinarily relied on. 

“Cleanup Site”!

     Advisory  
(e-mail, fax, text) 

3rd Party 



Colorado Law on Membership 

Colorado: 
 
§ 9-1.5-105. Notification association--structure and funding requirements--duties of 
owners and 
operators--report 
 
(1) There is hereby created a nonprofit corporation in the state of Colorado, referred 
to in this article as the “notification association”, which shall consist of all owners or 
operators of underground facilities. All such owners and operators shall join the 
notification association and shall participate in a statewide program which utilizes a 
single toll-free telephone number which excavators can use to notify the notification 
association of pending excavation plans. 
 
... 
 
(2.5) The notification association may accept any organization, person, or entity 
which has an interest in the purposes and functions of the association as a member 
whether specifically enumerated in this article or not. Any such member shall comply 
with the bylaws of the association. 



California Law on Membership 

§ 4216.1.  Participation in center by operators of 
subsurface installations 
 
 
Every operator of a subsurface installation, except the Department 
of Transportation, shall become a member of, participate in, and 
share in the costs of, a regional notification center. Cal. Govt. 
Code 4216.1.  

Silent on may join. 



Delaware Law on Membership 

§ 807 Approved notification center.

(b) The approved [One Call] notification center shall:

…

(10) Promptly transmit to the appropriate contact of DNREC 
the information contained in the notice by excavators or 
designers of intended excavation or demolition activity as to any 
DNREC Regulated Site.



Underground Pump And Treat Piping 
Triggers One Call Membership 

“The EPA also failed to register the underground water 
lines with the One Call Center utility locate program, as 
required by state law. Minn. Stat. § 216D.01 (2002).” 
 
United States v. Qwest Corp., 353 F. Supp. 2d 1048, 
1050 (D. Minn.) (2005) (utility contractor not liable as 
operator for damaging pump and treat line) 



DNREC Excavation 
Advisory 

One Call Monitoring Example: 
Delaware Dept. of Natural Resources 
And Environmental Control 

Source: Timothy Ratsep, Delaware Dept. of Env. Prot. 
”One Call Systems to Protect the Remedy” presented  
at Brownfields 2015 



Source: Timothy Ratsep, Delaware Dept. of Env. Prot. ”One Call Systems to Protect the 
Remedy” presented at Brownfields 2015. 

One Call Monitoring Example: 
Delaware Dept. of Natural Resources 
And Environmental Control 



Q & A Discussion 



IC Monitoring Approach #4: 
Land Use & Activity Monitoring 

Source: Terradex, Inc. 

u  Connection to 
electronic feed of land 
activity info. 

u  e-Alerts sent to 
agency. 

u  3rd Party intermediaries 
are ordinarily relied on. 



u  PRP-Performed 
Physical Inspections/
Records Review. 

u  Land Use and Activity 
Monitoring* 

u  Summary Reports from 
PRPs to EPA. 

u  FYR (and Publishing of 
FYR on EPA Web). 

IC Monitoring Approach #4: 
WDI Example 



IC Monitoring Approach #4: 
WDI Example 

“WDIG and their contractors electronically review building 
permits, land use, construction, financial, and title records 
on an ongoing basis to monitor potential changes in land 
use, title, or upcoming construction… EPA has concluded 
that the WDIG’s ICs program has been effective.”  
EPA, Second FYR for WDI (Sept. 2014) 

Source: EPA, Second FYR for WDI (Sept. 2014) 

Electronic Monitoring Review Schematic 



Q & A Discussion 



IC Monitoring Approach #5:  
Coordination with Local Government 

•  State agency informs local 
government (LG) as to location of 
ICs 

•  LG informs agency as to permits 
impacting IC 

•  LG enacts ordinance that operates 
as an IC (or existing ordinance is 
relied on). 

OR 

Minimum 

“Coordination” 

“Eyes and Ears”  

Approach 

Local Government 

Lead 



Colorado “Eyes and Ears”  
Statute 

 
U.S. Environmental Protection Agency 



Example “Eyes and Ears”: 
Denver, CO Coordination with Local Government •  State sends polygons 

and metadata of IC 
sites via ftp download 
to Denver 

 

•  Denver GIS 
overlays its 
permit system 
data on State’s IC 
polygons 

Denver Example “Eyes and Ears” 
 



Del Amo Example - “Eyes and Ears” 

u  EPA/City of Los 
Angeles Coordination. 

u  Building Department 
alerts applicant of need 
to contact 
“Environmental Review 
Team” 

u  Possible PRP/EPA 
Intervention if Activity 
Conflicts with IC (deep 
soil contamination). 

u  See Del Amo ROD (2011), p. 
109. 

Source: City of Los Angeles 



 
 
MEW Superfund Site 
Example, Mountain 
View, CA. 

MEW Example - “Eyes and Ears” 



MEW Example - “Eyes and Ears” 



 
U.S. Environmental Protection Agency 

MEW Example - “Eyes and Ears” 



Reliance on Existing Ordinances:  
Zoning 



Reliance on Existing Ordinances: 
Health & Safety 

Source:  Illinois EPA (avail. at http://epadata.epa.state.il.us/land/gwordinance/) 



New IC Ordinance: 
Soil Ordinance – Jasper County, MO 

Source:  Jasper County (avail. at http://health.jaspercounty.org/environmentalservices/
contamination_ord_environmental.html).  



IC Monitoring Approach #6: 
IC Permit (NJ Example) 

u  When GW/Soil 
IC is Required 

u  Remedial Action Permit 
Required 
•  Monitoring/Reporting 

by “Obligated Party” 
•  Fees 

u  Financial Assurance 
Required if EC Exists. 



Q & A Discussion 



IC Monitoring Approach Mix: 
State Examples 

PA CO ID CA 

Landowner Certifications P P P P 

State Agency Inspections P P P P 

Excavation Monitoring via One Call P P 

Land Use and Activity Monitoring P P 

Coordination with LG P P 



Assessment of IC Monitoring 
Approaches 

State Agency 
Inspections/Record 
Reviews  

•  Periodic “snapshot” 
•  Comprehensive 
•  Agency staff/resources required 

Owner Certifications •  Periodic “snapshot” 
•  Greater reliance on landowner 
•  Agency must still administer 
 

Excavation Monitoring 
via One Call 
 

•  Daily frequency 
•  Comprehensive coverage of digging 
•  3rd party services 

Land Activity Monitoring •  Daily frequency 
•  Tailored coverage of land use/activity 
•  3rd party services 

Coordination with Local 
Governments 

•  Various approaches. 
•  Can leverage the existing practice of local govt. 
•  Requires non-conventional coordination 

IC Permit •  Similar to owner certification 
•  But formalizes the approach and includes 

ongoing fee 



What’s the “Best ” IC Monitoring Approach:  
It Depends 

IC Reliance IC Monitoring 

The approach needs to 

match the needs of the 

ICs. 

•  Agency Inspections/Record Reviews  
•  Owner Inspections & Certifications  
•  Excavation Monitoring via One Call 
•  Land Activity Monitoring 
•  Local Government Coordination  
•  IC Permit Program 


