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EPA/OSRE Role

Protect human health and the environment 
through prompt site cleanup and maximum liable 
party participation in ways that promote fairness

EPA understands local governments’ desire to 
acquire and redevelop contaminated property 
and wishes to work with not against local 
governments in that endeavor
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Local Government Role in Cleanup and 
Redevelopment of Contaminated Property 

EPA recognizes that local governments play an important 
role in getting abandoned, idle sites back into productive 
use.

Local governments acquiring contaminated property want 
to protect their communities and ensure they are not 
liable as owners under CERCLA.  EPA wants to work 
with, not against, local governments in that endeavor.

Local government cleanup and ownership can help 
ensure protective remedies by providing post-closure 
care and long-term stewardship at sites.
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EPA Involvement is Unlikely

The vast majority of contaminated properties are 
lower-risk brownfield sites addressed by State 
brownfield and voluntary cleanup programs.  

EPA does not get involved in the vast majority of 
brownfield site cleanups and transactions.  EPA 
does have the lead at many heavily contaminated 
properties, including all Superfund sites.
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Local Government Concerns About Liability

• The fear of perceived liability and potential EPA enforcement action 
may be impacting local governments’ decisions to acquire 
contaminated properties. 

• EPA does not seek out opportunities to hold local governments 
liable as mere owners of contaminated property and if they have not 
otherwise caused or contributed to the contamination.

• EPA also is not looking for opportunities to bring enforcement 
actions against local governments when they have not otherwise 
caused or contributed to the contamination.

• However, in the context of brownfield grants and loans, the statutory 
criteria are clear that a recipient cannot be liable under CERCLA §
107, and so we need to base our eligibility determinations on our 
best assessment of whether a recipient is potentially liable.  
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Liability Under CERCLA

Comprehensive Environmental Response, Compensation 
and Liability Act of 1980 (42 U.S.C. §§ 9601 to 9675) 
(CERCLA) (a.k.a. Superfund)

CERCLA is a strict liability statute

Liability under CERCLA is joint and several

Under CERCLA § 107, a current owner of contaminated 
property can be liable for cleanup costs
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Exclusion and Defenses to CERCLA Liability 
for Local Governments

EPA believes the existing CERCLA liability protections address 
many of the concerns of local governments regarding potential 
liability.
CERCLA protects local governments from liability when: 

It obtains property involuntarily (§ 101(20)(D))
the contamination has been caused by a third party              
(§ 107(b)(3) and § 101(35)(A)(ii))
It qualifies as a bona fide prospective purchaser (BFPP)     
(§ 107(r))
It is conducting a cleanup of a brownfield pursuant to a state 
cleanup program (§ 128(b))
It takes action in response to an emergency from a facility it 
does not own (§ 107(d)(2))
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Involuntary Acquisition 
CERCLA § 101(20)(D)

This provision provides an exemption from CERCLA 
owner or operator liability.

Statutory language:  “The term “owner or operator” does 
not include a unit of state or local government which 
acquired ownership or control of property involuntarily 
through bankruptcy, tax delinquency, abandonment, or 
other circumstances in which the government 
involuntarily acquires title by virtue of its function as 
sovereign. .  . .”

The exclusion does not apply to state or local 
governments that have caused or contributed to the 
release or threatened release of a hazardous substance.
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Land Banks

Land banks are governmental or non-governmental 
entities created to assemble, temporarily manage and 
develop vacant, abandoned and tax-delinquent properties 
in order to convert them into a productive use.  

Local governments can minimize potential liability from 
land bank acquisitions by conducting All Appropriate 
Inquiry (CERCLA § 101(35(B)) and understanding the 
extent and nature of contamination, public health and 
environmental risks prior to acquisition.  

Case-specific facts and state law will help determine 
whether a property acquired through a land bank qualifies 
as “involuntary” under § 101(20)(D).
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Third Party Defense
CERCLA § 107(b)(3) and § 101(35)(A)(ii)

EPA often refers to this defense as the innocent 
landowner defense.

Requirements for defense:
The contamination occurred before the 
government entity acquired the property;

The government entity exercised due care with 
respect to the contamination; and

The government entity took precautions against 
certain acts of the party that caused the 
contamination.
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Eminent Domain and Third Party Defense

Third party defense applies to government entities that acquire 
facility through eminent domain.
Case law -- State law relevant in determining whether 
transaction qualifies as eminent domain.
Emeryville v. Elementis Pigments, Inc., 2001 WL 964230 at *7-
9 (N.D. Cal. 2001). Court found that acquisition qualified as 
eminent domain under state law and therefore the city was 
protected under CERCLA 101(35)(A)(ii).
City of Toledo v. Beazer Materials & Services, Inc., 923 F. 
Supp. 1013, 1020-21 (N.D. Ohio 1996). In a CERCLA 
contribution action, the City argued that acquisition by eminent
domain occurred when property ultimately was purchased in a 
negotiated sale.  The court held the acquisition did not qualify
as “eminent domain” under state law and therefore the City was 
not protected under 101(35)(A)(ii).11
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Eminent Domain and Involuntary Acquisition

CERCLA 101(20)(D) does not explicitly address eminent 
domain acquisitions.

Case law -- not clear whether obtaining property through 
eminent domain considered “involuntary” per § 101(20)(D).

City of Wichita v. Aero Holdings, Inc., 177 F. Supp. 2d 1153, 
1168 (D. Kan. 2000). City argued it acquired a property 
involuntarily through a purchase “in lieu of condemnation” as 
stated in the purchase agreement.  City argued that if sale had 
not occurred, it would have condemned the property pursuant 
to its eminent domain power.  Court rejected this argument 
stating that the City voluntarily purchased the property. 
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Eminent Domain and Involuntary Acquisition

(Case law continued)

U.S. v. Occidental Chemical Corp., 965 F. Supp. 408, 
413-14 (W.D.N.Y. 1997). A city argued that it’s purchase 
of property to build roads and a park was an involuntary 
purchase because these are the functions that a 
sovereign must perform.  Court found that City’s definition 
of “involuntary” inconsistent with CERCLA since “all 
municipal purchases are made for the benefit of citizens, 
the City’s construction of the word involuntary would 
cause the exception to swallow the rule”. 
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EPA Regulations and Policy Guidance

Regulations – Lender Liability Rule Preamble (1992) 
and 40 CFR 1105 (1997)

CERCLA Enforcement Against Lenders and 
Government Entities That Acquire Property 
Involuntarily (1995)

Policy on Interpreting CERCLA Provisions 
Addressing Lenders and Involuntary Acquisitions By 
Government Entities (1997)
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Bona Fide Prospective Purchaser (BFPP)  
CERCLA § 107(r)

EPA encourages local governments to take necessary steps 
to achieve BFPP status, even when a property is acquired 
through donation or abandonment.
BFPP provision enacted in part to address CERCLA liability 
concerns where the only reason for holding a party liable is 
due to “current ownership” status. 
Not only does the BFPP provision protect against liability but 
it provides local governments with the opportunity to assess 
the extent of contamination on the property and to consider 
the long-term obligations necessary to protect public health 
and the environment. 
We have not found any published case law challenging BFPP 
status (so it’s a strong defense).15
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BFPP Requirements

BFPP status is available for sites acquired after January 11, 2002 – the 
date of the Brownfields Amendments to CERCLA

BFPPs must meet the following threshold criteria:
Perform “all appropriate inquiry” (AAI) prior to purchase of property
Demonstrate “no affiliation” with a liable party

BFPPs must also satisfy the following ongoing obligations:
Comply with land use restrictions and not impede the effectiveness 
of institutional controls
Take “reasonable steps” to prevent release of hazardous 
substances
Provide cooperation, assistance and access
Comply with information requests and administrative subpoenas
Provide legally required notices
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Windfall Lien
CERCLA § 107(r)(2)

Local governments that achieve BFPP status may 
be subject to a windfall lien.

A windfall lien can only arise on properties where the 
United States spends money cleaning up the 
property.

At the vast majority of Brownfields sites, there is no 
windfall lien.
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Enforcement Bar
CERCLA § 128(b))

EPA may not take an enforcement action against a 
person conducting cleanup of a brownfield site 
pursuant to a State cleanup program            
(CERCLA § 128(b))

EPA has entered into a Memoranda of Agreement 
with over 20 States that:
• Recognizes the capabilities of the state brownfield

programs
• Clarifies EPA enforcement intentions under 

CERCLA at sites addressed by the state program
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Emergency Response Protection
CERCLA § 107(d)(2))

State and local governments are protected from CERCLA 
liability if they take an emergency action to address a 
release or threatened release of hazardous substances.

Does not apply to state or local government actions to 
address releases of hazardous substances:

it generated, or
from a facility it owns

There must be an absence of gross negligence or 
intentional misconduct by the state or local government.
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Tools Available to Facilitate Reuse at 
Superfund Sites

Comfort/Status Letters

Ready for Reuse Determinations

BFPP Doing Work Agreements

Lien Settlements

Discussions

Site Reuse Fact Sheets

Partial NPL Deletions
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Summary

EPA’s mission is to protect human health and 
the environment

We intend to work towards this mission while 
always taking fairness and equity concerns into 
our enforcement analysis and products.
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Helpful EPA/OSRE Websites

EPA’s Cleanup Enforcement website: 
http://www.epa.gov/compliance/cleanup/index.html

EPA’s Landowner Liability Protections website: 
http://www.epa.gov/compliance/cleanup/revitalization/landowner.html

EPA’s State and Local Government Acquisitions website: 
http://www.epa.gov/compliance/cleanup/revitalization/local-acquis.html

EPA’s State Voluntary Cleanup Programs website: 
http://www.epa.gov/compliance/cleanup/revitalization/state.html

EPA’s Revitalization Handbook website: 
http://www.epa.gov/compliance/resources/publications/cleanup/ 
brownfields/handbook/index.html
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Contact Information

Kenneth Patterson
U.S. EPA, Office of Site Remediation Enforcement

(202) 564-5134
patterson.kenneth@epa.gov

Helena Healy
U.S. EPA, Office of Site Remediation Enforcement

(202) 564-5124
healy.helena@epa.gov

Matthew Sander
U.S. EPA, Office of Site Remediation Enforcement

(202) 564-7233
sander.matthew@epa.gov
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A Risk Evaluation Workbook for Communities
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What is the Risk Management 
Workbook?

• Target local governments 

• Outline a risk management framework
• assess options and prepare proactive strategies to 
facilitate cleanup and revitalization of 
underutilized and abandoned properties

• Address a broad range of sites 
• Large and small

• Federal and state regulatory programs
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Why do communities need it? 

• Managing Project Risk
– Environmental liability

– Common law liability 

– Financial risk

– Political risk
Medium Risk

Medium Risk

High Risk

Low RiskLi
ke
lih
oo

d
Consequence
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Every govt entity has a risk sensitivity

This slide addresses evaluating the level of risk

Risk is an art not a science, and difficult to measure
Tollerance depends n type of risk being taken on an the individual’s understanding of the 
topic 

We have fiund this a way Federal and State Cleanup Statutes
Common Law Liability
Financial Risk
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Why do communities need it?

• Working knowledge of the process, issues, and options 
that affect redevelopment

• Understanding and comfort with potential liability and 
other complications associated with a site’s 
environmental condition
– Integrate environmental risk management into 
redevelopment process

– Place environmental risk in context with other risks

• Background to support oversight and interaction with 
technical advisors

• Worksheets to document and support the process
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How does the Guide work?
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Overview of the Redevelopment 
Process

Risk Evaluation is integrated into the 
Redevelopment Process
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Briefly highlight each step
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Overview of Risk Management 
Process
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Balance costs, risks, and benefits

Requires fundamental understanding of:

potential for risk

likelihood of occurrence

potential consequences

Identify and minimize the risks with greatest potential for harm

Bracketing risk within acceptable limits.  
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Evaluation Process

Establish 
Project 
Goals

Preliminary 
Screen of 
property 
recovery 
actions

Conduct 
Due 

Diligence

Evaluate property recovery 
actions against project goals, 
considering: 

●Redevelopment Obstacles

●Project Economics and     
Financial Analysis

●Assessment and 
Management of Project Risks

Identify Information 
Gaps

Select 
Property 
Recovery 

Action
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Evaluation Process
Key Parameters

• Desired outcome of the 
redevelopment

• Importance of the 
redevelopment

• Time critical issues for the 
redevelopment

Preliminary Reuse Assessment

(Preliminary analysis of constraints 
and market conditions)

Worksheet # 2

Establish 
Project Goals

Worksheet #1

Worksheets # 1 & 2
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Evaluation Process
Key Parameters

• Desired outcome of the 
redevelopment

• Importance of the 
redevelopment

• Time critical issues for the 
redevelopment

Preliminary Reuse Assessment

(Preliminary analysis of constraints 
and market conditions)

Worksheet # 2

Establish 
Project Goals

Worksheet #1

Worksheets # 1 & 2
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Evaluation Process

Preliminary 
Screen of 
Property 

Recovery Actions

Control vs. Risk Relationship

• Acquisition and long-
term retention

• Acquisition and interim 
retention with subsequent 
transfer to 3rd party

• Leasing by municipality
• Acquisition and 
“instantaneous” transfer 
to a 3rd party

• Collaboration with the 
property owner

• Transfer tax liens
• Market and/or create 
incentives

Gr
ea

te
r 

Co
nt

ro
l

Less Liability Risk

Worksheet # 3
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Evaluation Process

• Phase I, II site assessments

• Property issues (e.g., 
history, status, appraisal, 
ownership access)

• Environmental condition

• Remedial action

• Regulatory status of the 
property

• Environmental restrictions

• All appropriate inquiry

Conduct Due 
Diligence

Worksheet # 4
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Evaluation Process

• Identify redevelopment 
obstacles

• Evaluate project 
economics and conduct 
financial analysis

• Assess project risks

• Evaluate risk 
management tools

Evaluate property recovery 
actions against project 
goals, considering:
●Redevelopment 
obstacles
●Project Economics and    
Financial Analysis
●Assessment and 
Management of Project 
Risks

Identify Information 
Gaps

Worksheet # 5

Pro Forma & Sources and Use

Worksheet # 6

Worksheet # 7

Note:  These steps are iterative and 
done in conjunction with the due 
diligence process
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Selecting Property Recovery 
Actions

Redevelopment 
Obstacles & 

Considerations

Project Cost 
Considerations 
& Financial 
Analyses

Assess & 
Manage 

Risks

Project 
Goals

Core Questions

●Will the selected property 
recovery action(s) achieve 
the project goals?

●Is the project financially 
viable and realistic?

●Are the necessary 
resources available?

●Are the risks acceptable?
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The evaluation process intertwined with an evaluation of potential municipal intervention 
options.  This process serves as the foundation for the step‐by‐step approach that is taken 
by the workbook
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Evaluating Property Recovery Actions
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Thank You
After viewing the links to additional resources, 

please complete our online feedback form.

Thank You

Links to Additional Resources

Feedback Form


